In response to MSHA's "theories" that liability should
nonetheless be imposed on Helen Mining because (1) the
nonpermissible switch was intended to be used there (Tr. 118);
(2) it could have been used there (Tr. 115, 118); (3) even
if it were not used there to supply power, it was "used" just
by the fact of being there attached to the pump (Tr. 112-115),
counsel states that MSHA's action must stand or fall on
the basis of the reasons stated by the inspector when he
issued the citation, and not by "inventive" posthearing
arguments by MSHA's counsel.  Even if one were to consider
MSHA's post hoc arguments as legally cognizable, counsel
suggest there is no evidence to support them.  In support
of this conclusion, counsel points to the fact that MSHA's
theory rests only on the inspector's supposition, derived
from the fact that the pump and switch were in the 3 and 9
crosscut and could have been used to pump the water out.
Further, even if they were, counsel asserts that the inspector's
supposition flies in the face of the evidence here that there
was no intent to use the pump until the permissible switch
which had been ordered from the surface and brought in at
the beginning of the shift had been installed (Tr. 134,
174, 183-184; Exh. C-3).

Helen Mining's counsel goes on to argue that MSHA's
"clever" reading of the standard to say that the very function
of "making multiple power connections" in the 8 to 9 room
was the proscribed use of the switchbox  must fail because
though multiple connections were arguably made (cable to
switch, switch to cable to pump), "multiple power connections"
were not made because it is abundantly clear that power was
never connected by means of the switchbox  in question in
the cited crosscut.  Further, counsel points out that the
pump-switch assembly was never energized since the power
plug was pulled at the power center before the unit was ever
taken into the crosscut and there is no evidence that it
was subsequently energized.

Finally, in anticipation of MSHA's arguments, as
developed by its discovery, that its Inspector's Manual states
a general MSHA policy that "A violation of section 75.500
exists whenever a unit of nonpermissible electric equipment
is taken into or used in or inby the last open crosscut . . .,"
counsel responds that MSHA may not interpret section 75.500
in this way.  Aside from the fact that the standard does
not state this policy interpretation on its face, counsel
cites the language of subsection (b), (c) and (d) of section
75.500, which proscribes nonpermissible equipment taken into
and used inby the last open crosscut, and states that this
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